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Annex A 
 
1. Amendments to the Animal Health and Welfare (Scotland) Act 2006   
  
- Maximum imprisonment of 5 years: What are the reasons that the Scottish 
Government considers five years to be the appropriate maximum penalty for the 
offences specified in the Bill, and that this level of penalty will provide a sufficient 
deterrent and be proportionate to the offence? What is the evidence base for this?  
 
A number of animal cruelty cases in recent years have attracted media attention due to the 
shocking nature of the crime and the maximum sentence available to the court was 
considered by many, including in some cases the court itself hearing relevant cases, to be 
insufficient when viewed against the harm caused by the offender and the culpability of the 
offender. This view was strongly supported in the response to the consultation, with almost 
97% of the 4,595 respondents agreeing that the maximum prison sentence for offences 
under section 19 (unnecessary suffering) and 23 (animal fighting) should be increased to 5 
years. Of the organisations in favour of the proposal, the most common theme was that 
courts should have the opportunity to impose longer sentences. There was also a view that 
those who commit the most serious crimes of cruelty to animals demonstrate the same 
callous disregard for suffering shown in serious crimes against humans, as the links between 
animal and human abuse are well known.  The respondents also hoped that tougher 
sentencing and harsher penalties would act as a deterrent for animal abusers.  
 
The maximum penalty of 5 years imprisonment will be in line with the current penalty 
available in Northern Ireland, Ireland, New Zealand, Canada, parts of Australia, many 
American states and the proposed increased sentence in England and Wales 
 
- SSPCA powers: Has the Scottish Government received any representations 
regarding the powers of the SSPCA in the context of enforcing animal welfare and 
wildlife law, and does it consider that the SSPCA has sufficient powers to investigate 
and enforce the law in these areas?   
 
The Scottish SPCA is a key partner organisation, working closely with the police and other 
enforcement agencies, including as a specialist reporting body in relation to animal welfare 
cases under the 2006 Act.  The investigation of wildlife crime is already undertaken by 
specialist police wildlife crime officers, using the full range of powers available to them as 
police officers. 
 
- Use of unlimited fines: In determining the level of a fine for an animal welfare 
offence, what guidance is available or required to determine the appropriate level of 
fine (particularly where an unlimited fine is possible). Has the Scottish Government 
considered how fines should be influenced by the income of the offender, or any 
profit associated with the crime (e.g. profits made from puppy farms or breeding for 
example where welfare offences are committed)?   
 
Sentencing guidelines are a matter for the independent Scottish Sentencing Council and the 
court is required to take account of any sentencing guidelines relevant to a case.  It will be a 
matter for the Sentencing Council to determine whether to issue guidelines in this area.   
 
The Scottish Government would note that the Criminal Procedure (Scotland) Act 1995 
specifies that any fines imposed by a court should, when the court is considering an 
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appropriate amount, take into account the means of the offender (section 211(7)).  This is a 
matter for the court in any given case, but clearly the court will be aware of the 
circumstances of the offence in question and if an offender has received financial benefits for 
the offending, then this is a key factor the court will assess when setting a fine level.    
 
2. New powers to introduce Fixed Penalty Notices (FPNs)  
  
- What types of offences does the Scottish Government consider to be suitable for the 
use of FPNs in the context of animal welfare and health. The Government has referred 
to FPNs being used for “minor” or “technical” offences, can you provide more detail 
and examples of offences that would fall under that description?  
 
The Bill introduces powers to set out, in regulations, how fixed penalty notices may be used 
to enforce certain rules that protect animal welfare and health.  These powers would be used 
to specify the precise situations in which fixed penalty notices may be issued.  
 
The powers to make regulations regarding fixed penalty notices found in sections 2 and 4 of 
the Bill, which relate respectively to animal welfare offences and animal health offences, are 
sufficiently wide to allow the Scottish Government to provide for use of fixed penalty notices 
in relation to any offence in relevant animal welfare or health legislation in relation to which 
the maximum penalty on conviction does not exceed imprisonment for a term of six months 
or a fine of level 5 on the standard scale (currently £5,000) or both. 
 
In relation to animal welfare offences it is anticipated that fixed penalty notices might be 
made available as an alternative to prosecution for offences such as failure to comply with 
record keeping requirements or other infringements that do not involve direct harm to 
animals, but where it is desirable to have wide general compliance with legislation that 
protects animal welfare overall. Examples could potentially include failure to comply with a 
notice requiring an animal to be microchipped, failing to apply for a licence or to comply with 
licence conditions relating to animal breeding establishments or transporting animals without 
the correct documentation.  
 
The proposed powers in relation to fixed penalty notices for animal health offences are 
currently being consulted on. The consultation invites views as to which offences should be 
made enforceable by way of fixed penalty notices. For example, it is anticipated that fixed 
penalty notices may be issued to address non-compliance with requirements for labelling 
waste in relation to animal by-products, or non-compliance with requirements for biosecurity 
during a period of heightened risk from avian influenza. Whilst committing such offences 
might not impact directly on an individual animal’s health, widespread non-compliance may 
put the health of the wider animal population at risk. It is therefore important to secure 
compliance with such requirements.   
 
The specifics of any fixed penalty notice regime would be tailored to the situation in future 
regulations. One approach for example might be to empower enforcement bodies to impose 
a fixed monetary penalty unless the person chooses to request that their case is dealt with 
by prosecution, allowing the fixed penalty amount to be recovered by standard debt recovery 
procedures if not paid within a specified time, such as 28 days.  Discounts could be available 
to encourage prompt payment, for example 50% for payment within 14 days. The amount of 
the fixed penalty for each offence would be set out in the regulations, taking account of the 
seriousness of the offence. 
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The option to refer a case to COPFS for consideration of prosecution instead of offering a 
fixed penalty would continue to be available for use as appropriate.  
 
 - Can you provide more detail or evidence for the basis of the Scottish Government’s 
view that the use of FPNs will reduce the likelihood of reoffending?   
 
In general, FPN regimes allow for a swift proportionate response to less serious offending 
while also lifting the burden of having to use the criminal justice and courts system for 
offending behaviour that can appropriately be dealt with outwith the courts.  
 
While the Scottish Government does not have detailed evidence on this particular aspect 
specifically relating to the potential use of FPNs in the area of animal welfare and wildlife, it 
is the case that local authorities have cited examples of successful FPN regimes in areas 
such as tobacco sales controls on shopkeepers which are believed to be highly effective in 
reducing re-offending. FPNs for parking offences are also widely accepted as being likely to 
discourage repeat offences. 
 
- Is it possible that income generated from the use of FPNs could be used to promote 
animal welfare more widely?   
 
The details of the allocation of any funds received by enforcement authorities as fixed 
penalties would be considered when any future fixed penalty regime is being developed and 
would likely be specified in future regulations.  
  
 
3. Animals taken into possession to protect their welfare  
  
- Does the Scottish Government hold information (or has it sought information from 
local authorities or other stakeholders) on:  

 how many animals have been seized by authorities in Scotland (including 
commercially-kept animals),  

 how many court orders have been issued in Scotland (and how long it typically 
takes authorities to obtain a court order) enabling animals to be re-homed,  

 what associated costs have been for authorities of keeping those animals?  

 Where animals are taken into possession for welfare reasons, how many are 
rehomed or destroyed?   

 
This information has been sought from Scottish local authorities and the Scottish SPCA. 
Discussions with them suggest that section 34 court orders have been used around 40 times 
since 2006 although it has not been possible to produce a reliable figure for the total number 
of animals taken into possession to protect their welfare and then rehomed or destroyed in 
all local authority areas over that time.  
 
Detailed case studies with examples of the associated costs to local authorities involved are 
given in the Financial Memorandum accompanying the Bill. In one example 300 sheep and 
40 cattle were taken into possession for five months with an estimated total expenditure of 
£50,000 including costs of feed, accommodation and staff time, resulting in a total cost of 
over £31,000 after deducting income from the sale of the animals. In another example 60 
sheep and 25 cattle were taken into possession for eight months with a total expenditure of 
over £17,000 but a surplus of £4000 was created after sale which was returned to the 
keeper. 
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In these cases section 34 orders were obtained relatively quickly without challenge, four and 
six weeks after the animals had been taken into possession, although the time taken in other 
cases is very variable and the most prolonged period has been over three years due to legal 
challenges and other delays, costing the authority over £250,000 
 
The Scottish SPCA does not routinely seek disposal orders under section 34 due to the 
additional legal costs involved. Although around 50% of animals taken into their possession 
are voluntarily transferred to their ownership, other animals tend to be held until the 
resolution of the associated criminal case when a court may provide an order depriving the 
convicted offender of the animals. This can result in hundreds of animals (mostly dogs) being 
kept in their care at any one time, with an estimated total cost to the charity of over £1.5 
million since 2016. 
 
- Other barriers to swift rehoming or treatment: Are there other key barriers to the 
swift rehoming or treatment of animals taken into possession for welfare reasons (in 
addition to the requirement for a court order), and how is the Scottish Government 
addressed these issues?   
 
Animals are currently taken into possession to protect their welfare in a wide variety of 
circumstances. In some cases neglected animals may need to be cared for over several 
weeks or months to allow them to be treated, fed or cared for when giving birth so that they 
and any offspring are in a suitable condition to be sold or rehomed. In other cases farm 
animals may be under disease control restrictions and require procedures such as correct 
identification and TB testing before they can be moved on. In these cases some delay to 
rehoming is either desirable for the animal’s welfare or unavoidable. The Scottish 
Government does however assist and encourage the relevant agencies to work together in 
these cases to resolve problems such as livestock identification and disease control 
restrictions expeditiously. 
 
- Payment of compensation: What does the Scottish Government consider to be the 
legal obligation to pay compensation to owners of animals that are taken into 
possession for welfare reasons e.g. under statutory or civil property rights or other 
areas of law, and what are the parameters of that legal obligation?  
 
Under Article 1 of Protocol 1 to the European Convention on Human Rights, every natural or 
legal person is entitled to the peaceful enjoyment of the person’s possessions, and no one is 
to be deprived of these except in the public interest and subject to the conditions provided for 
by law.  For these purposes, an animal can be treated as a possession. Where this Article is 
engaged, a fair balance must be struck between the demands of the general interest of the 
community and an individual’s Convention rights under the Article.  
 
Existing section 32 of the Animal Health and Welfare (Scotland) Act  2006 achieves a fair 
balance by means of a court process and paying the proceeds of sale to the owner.  As 
regards the new powers in section 32A, which may be exercised without the need for court 
order, a fair balance can instead be achieved by paying compensation in appropriate 
circumstances. The availability of compensation is therefore relevant to the assessment of 
whether a fair balance has been struck.  
 
Exercise of the powers in new section 32A to transfer ownership of an animal or to destroy 
an animal will engage property rights protected by Article 1 of Protocol 1 to the European 
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Convention on Human Rights. Treatment of an animal using the powers in new section 32A 
may also engage these property rights. The powers conferred by new section 32A are 
nonetheless considered appropriate, when considered along with the right of appeal 
conferred by new section 32D and the entitlement to compensation conferred by new section 
32J. 
 
Compensation will in principle fall due to be paid as a result of sale or destruction of the 
animal using the new powers conferred by new section 32A. As compensation in such 
circumstances is measured with reference to the market value of the animal less “relevant 
expenses”, no compensation will be paid if the animal has no market value or where the 
“relevant expenses” exceed the market value of the animal.  
 
Compensation will in principle also fall due to be paid where the powers under section 32A 
are solely used to give treatment to an animal. Compensation in that scenario is measured 
by the difference in the market value of the animal when it was taken into possession under 
section 32 of the 2006 Act and the time immediately after the treatment was given to the 
animal “less relevant expenses”. Accordingly, no compensation will be due if the animal had 
no market value when it was taken into possession, or if the value of the animal has not 
decreased following treatment, or if the “relevant expenses” exceed any reduction in the 
value of the animal.   
 
But where the owner is convicted of certain offences under the 2006 Act, and that conviction 
results from proceedings which arise from the circumstances which led to the animal being 
taken into possession under section 32, new section 32K confers a power on the convicting 
court to order forfeiture of the compensation (in whole or in part). As relevant criminal 
proceedings may not have concluded by the date the compensation would ordinarily become 
payable, new section 32J(3) confers a power to defer payment of the compensation pending 
the outcome of such proceedings.  
 
There are a wide range of circumstances in which an animal might be found to be suffering 
(or likely to suffer if its circumstances do not change) and taken into possession under 
section 32 of the 2006 Act, including situations where the owner might not be at fault. It is 
considered that the new powers to be inserted into the 2006 Act, which include rights of 
appeal and provision for compensation in appropriate circumstances, strike a fair balance 
between the public interest and right of individuals not to be deprived of their possessions. 
While we understand that this premise and approach will be challenging for some people to 
accept, the Scottish Government has to ensure its proposed legislation is within the 
legislative competence of the Parliament. It is therefore essential that these provisions are 
compatible with ‘the Convention rights’ including, in particular, Article 1 of Protocol 1 to the 
European Convention of Human Rights.  
 
- Have concerns been raised that obligations to pay compensation based on market 
value could deter authorities from taking into possession commercially kept animals 
such as in commercial breeding businesses or livestock (particularly in instances 
where it may not be possible to recoup that expense through the sale of those 
animals)?    
 
The Scottish SPCA has commented it would prefer to have to pay compensation based on 
market value in certain cases rather than have the considerably larger expense of holding 
animals for extended periods as they do now. This is particularly relevant to dogs taken into 
possession from puppy breeders which will be rehomed by them rather than sold. However 
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the provisions to allow compensation to be deferred if there are relevant criminal 
proceedings against the owner and to allow a court to order that the owner’s right to 
compensation is forfeited after conviction for a related offence will mean that compensation 
will not necessarily be payable in such cases.   
 
For farm livestock which are generally taken into possession by local authorities it should 
normally be feasible to recover the market value through sale of the animals, as happens 
under the current legislation. In many cases the value will recovered will be less than the 
relevant expenses that may be deducted by the enforcement authority from this amount. 
  
 
4. Finn’s Law:  
  
- Are the ‘Scottish Finn’s law’ provisions of the Bill the same (in content and purpose) 
as to the ‘Finn’s law’ that has been enacted in England?  
 
The provisions relating to harming a service animal do not have precisely the same wording 
as the English legislation but serve the same purpose.  
 
Essentially “Finn’s Law” consists of two components. Firstly, increasing the maximum 
available penalty to five years imprisonment will apply to all offences of causing unnecessary 
suffering, allowing courts to impose an appropriate sentence after considering all the facts 
and circumstances of each case, whether the victim was a service animal or any other 
protected animal. This increase in penalty has been proposed in England and Wales but the 
legislation has not yet been passed. 
 
Secondly, changes to the offence of causing unnecessary suffering in section 19(1) of the 
2006 Act which are intended to make it easier to successfully prosecute attacks on animals 
under the control of a “relevant officer”, as defined by new section 19(4B). In such 
prosecutions, courts will be required to disregard the fact that the person accused of causing 
unnecessary suffering did so for the purpose of protecting a person, property or another 
animal.  
 
The same changes have already been made to section 4(1) of the Animal Welfare Act 2006 
which applies in England and Wales by the Animal Welfare (Service Animals) Act 2019. In 
this respect, the provisions of the Bill are identical to that Act. The Bill has a different 
definition of “relevant officer” and different wording for the regulation making power to vary 
that definition, to reflect the differences in legislation governing police functions. 
   
These changes recognise that service animals used to apprehend individuals or control the 
movement of crowds are at particular risk of attack. Where such attacks are prosecuted 
under the offence of causing unnecessary suffering, it is not considered appropriate that the 
court should take account of whether the person accused of the attack was protecting 
themselves (or another person, property or animal) when reaching a decision about whether 
the offence has been committed.   
  
- Is the way a service animal is defined in the Bill designed to apply to police dogs 
only, or could the provisions apply in a different context? Are there other types of 
service animal that the Scottish Government has considered as being potentially 
covered by the scope of these provisions?   
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The provisions will apply to animals being used by police constables, special constables, 
persons carrying out or assisting with police functions and prisoner custody officers. As well 
as police dogs this will include police horses and potentially prison service dogs although 
there are currently none in service in Scotland. 
  
The Bill includes provisions for Scottish Ministers to make regulations to add to the persons 
specified in case there is ever a requirement for other types of service animal to be protected 
in this way in Scotland in future.  
 
- Does the Scottish Government hold any information (and has it sought information 
from the CoPFS) on how many times attacks on service animals have been 
prosecuted under the 2006 Act, and in those cases how many times has the defence 
of self-defence been used and accepted?   
 
Information from COPFS has suggested that attacks on Scottish service animals are 
currently more likely to be prosecuted under either the offence of malicious mischief (the 
common law crime of damaging or destroying the property of another, or interfering with it to 
the detriment of the owner) or under the offence of vandalism, which is provided for by 
section 52 of the Criminal Law (Consolidation) (Scotland) Act 1995. These incidents are not 
easily identifiable by charges reported to COPFS by Police Scotland; they could be reported 
and prosecuted as a potential animal welfare offence or be included in a charge such as 
breach of the peace or threatening and abusive behaviour.  
 
Police Scotland has said that serious attacks on police dogs occur approximately once a 
year. However, they are concerned that this may increase. A recent case involving a police 
dog being struck with a metal bar causing serious injury as well as an assault on a police 
officer was prosecuted under the 2006 Act and other legislation. In this case it appears the 
offender did not claim his conduct was for a legitimate purpose. 
 
 
5. Wildlife crime penalties   
 
- How did the Scottish Government determine which wildlife crimes constituted the 
‘most serious’ offences warranting the maximum sentences of up to five years 
imprisonment, and which offences warranted a maximum of 12 months 
imprisonment? To what extent was the significance of potential conservation impact 
of wildlife offences reflected in that assessment?  
 
The focus of this Bill is to protect animals from harm.  In determining which offences should 
incur higher penalties the Scottish Government reviewed over 200 offences across six 
statutes dealing with wildlife crime.  
 
The offences that were deemed to be most serious were those that involved the illegal killing 
or injuring of wild animals and crimes which involved deliberate cruelty and suffering.  We 
also took into consideration that these crimes may have wider conservation impacts too, for 
example if they involve the killing or injuring of an endangered or protected species.   
 
Increasing the maximum penalties for these crimes to five years reflects the 
recommendations made by Professor Poustie in his review of wildlife penalties “that 
conviction on indictment is more commonly made available across the range of wildlife 
offences with a maximum term of imprisonment of up to five years” and is in line with the 
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proposed amendments to the Animal Health and Welfare (Scotland) 2006 Act.  These 
proposals were strongly supported by those who responded to our public consultation on 
wildlife crime penalties. 
 
We also identified some further offences that protect wild animals from other forms of harm, 
for example, the harm caused by damage or destruction of a nest or shelter.  The maximum 
penalties for these offences will be increased to allow a maximum penalty on summary 
conviction, of imprisonment for a term not exceeding 12 months or a fine not exceeding 
£40,000 (or both), again, in line with Professor Poustie’s recommendation.  These proposals 
were also supported in our consultation.   
 
- To what extent do the changes in the Bill implement the recommendations of the 
Poustie review on wildlife crime penalties? What other actions is the Scottish 
Government planning outwith the Bill to implement those recommendations?   
 
In his review of wildlife crime penalties, Professor Poustie made ten recommendations. This 
Bill will implement the first recommendation, that maximum penalties available on summary 
conviction for the more serious offences are raised to at least a £40,000 fine and up to 12 
months imprisonment and that conviction on indictment is more commonly made available 
across the range of wildlife offences with a maximum term of imprisonment of up to five 
years, by increasing the maximum available penalties for a range of serious wildlife crimes. 
 
Professor Poustie’s other recommendations and the actions taken on them are listed below: 
 
2. That the use of conservation/ecological impact statements and animal welfare 
impact statements is put on a more systematic basis than at present. This might 
initially be done on an administrative basis with the prosecution seeking these as a 
matter of course and where appropriate, from either SNH in the former case, or a vet 
in the latter case.  
 
3. That this requirement is put on a legislative footing along the lines of the 
requirement for courts to consider victim statements before sentencing in other areas 
of criminal law where such statements are made available to the court and also 
providing the court with a power to order the preparation of such a statement from a 
relevant regulatory agency before it passes sentence.  
 
Recent discussions with COPFS and Police Scotland indicate the current system is working 
and that impact statements are requested and used where it is deemed appropriate to do so.   
 
We do not therefore believe that it is necessary to legislate further is this area.  We will, 
however, keep the situation under review.   
 
4. That forfeiture provisions are extended and these and other alternative penalties 
are made consistent across the range of wildlife legislation as appropriate.  
 
The Bill provides for fixed penalty notices (FPNs) for certain animal welfare offences, and we 
intend shortly to consult on extending FPNs to some wildlife crime offences.   
 
5. That where a firearm or shotgun is involved in the commission of a wildlife crime, 
the court should have the power to cancel the relevant certificate as is already the 
case in the Deer (Scotland) Act 1996. 
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6. That consideration should be given to amending firearms legislation which is 
reserved to the UK Parliament to allow the Chief Constable to withdraw a shotgun 
certificate where such a weapon has been involved in the commission of a wildlife 
crime not just on grounds of public safety but also on the grounds of a threat to the 
safety of wildlife.  
 
Firearms legislation is currently reserved to UK Government. It is considered that the best 
opportunity to progress this recommendation would be as part of any wider work to revise 
firearms legislation in the UK. 
 
7. That the Crown Office and Procurator Fiscal Service should continue to consider 
the use of Proceeds of Crime legislation to the maximum extent possible in 
appropriate wildlife cases.  
 
COPFS have advised that they already consider the use of Proceeds of Crime legislation in 
wildlife cases where that is appropriate and will continue that approach.  Therefore, we are 
content that no further action on this recommendation is required at present. 
 
8. That wildlife crime offenders should be required to attend retraining courses, 
including courses on empathy where appropriate, either through Community Payback 
Orders or suspended sentences. This would require establishing that such courses 
are available and raising awareness of such courses amongst the judiciary.  
 
Community Payback Orders (CPOs) are the main form of non-custodial sentence in Scotland 
and can have a number of flexible conditions included within them. CPOs are run by local 
authorities. Before a Sheriff or judge can sentence someone to a CPO they must first get a 
report from a criminal justice social worker.  
Currently, we are not aware of any organisation delivering the type of empathy training 
recommended by Professor Poustie, However, should retaining or empathy courses be 
developed then it would potentially be open to the criminal justice social worker to recommend 
that the offer attends the programme as part of the CPO.   
 
9. That wildlife legislation should be consolidated.  
 
This Bill will take a step toward this by harmonising the maximum available penalties and 
time limit for investigation of wildlife offences.  We recognise that further consolidation would 
be desirable however, it is highly unlikely that there will be sufficient time available to 
undertake this during the current Parliamentary session. 
 
10. That with the establishment of the Scottish Sentencing Council in October 2015, 
sentencing guidelines are developed for wildlife offences in order to enhance the 
consistency and transparency of sentencing.  
 
The Scottish Sentencing Council is planning to take forward the production of a guideline in 
the area of environmental and wildlife crime in its next business plan. The legislative 
changes proposed by this Bill will, if passed, change the maximum penalties and so any 
work in this area by the Sentencing Council will be informed by changes in legislation.     
   
- To what extent have current statutory time limits on wildlife crime prosecutions 
acted as a barrier to prosecutions, particularly through limiting time for gathering of 
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evidence – and what are the other key barriers to obtaining evidence of wildlife crime? 
How is the Government acting to reduce those barriers outwith the Bill?   
  
Discussions with Police Scotland and COPFS have confirmed that there are occasions 
where the investigation of cases can take longer than the existing time limit and are therefore 
not able to be prosecuted. 
 
Part of the reason for this is the nature of the offences.  Wildlife offences are typically 
committed in remote areas, often at night, with no witnesses or other means of surveillance 
(compared to an offence in a city centre for example).  Wildlife crimes are not always found 
immediately, and it can be some time after the incident that the event comes to light.  Any 
evidence in these circumstances is likely to have been exposed to the elements or removed 
entirely. 
 
The prosecution of cases without witnesses then rely heavily on the forensic analysis of the 
available physical evidence, which again, takes time to process. 
 
Police Scotland have specialist wildlife crime officers in every division and over 100 officers 
trained in wildlife crime to ensure that wildlife crime scenes are processed swiftly and 
forensic evidence collected where possible.  They are also planning further training in 2020.  
COPFS have a dedicated Wildlife and Environment Crime unit to prosecute wildlife crime 
cases. 
 
- Will the proposed increase in maximum sentencing in the Bill impact on police 
powers to gather evidence of wildlife crime, including powers under the Regulation of 
Investigatory Powers (Scotland) Act 2000 to use covert cameras? Has the Scottish 
Government discussed with Police Scotland how those powers might be used in 
practice if they are affected?   
 
The proposed increase in maximum sentencing in the Bill may impact on police powers to 
gather evidence of wildlife crime. 
 
Under the Regulation of Investigatory Powers (Scotland) Act 2000 (RIPSA) an authorisation 
for the carrying out of intrusive surveillance shall not be granted unless the person granting it 
is satisfied that the authorisation is necessary for the purpose of preventing or detecting 
serious crime.  
 
Reference to “serious crime” are references to crime that satisfies the following tests:- 
 
(a) that the offence or one of the offences that is or would be constituted by the conduct is an 
offence for which a person who has attained the age of 21 and has no previous convictions 
could reasonably be expected to be sentenced to imprisonment for a term of the three years 
or more;  
 
or 
 
(b) that the conduct involved the use of violence, results in substantial financial gain or is 
conduct by a large number of persons in pursuit of a common purpose.  
 
Therefore, the provisions of  RIPSA will be engaged if the offence in question is an offence 
for which a person aged 21 or over, with no previous convictions could reasonably be 
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expected to be sentenced to imprisonment of 3 years or more, or the conduct constituting 
the offence must involve use of violence, substantial financial gain or be conduct by a large 
number of persons in pursuit of a common purpose.  
 
The increase in maximum penalties allows Police Scotland to seek approval to use 
investigatory powers utilised in the most serious of offences. However, very strict and 
stringent procedures are in place to balance the needs of the police investigation against the 
privacy of an individual.  
 
Consideration to utilise police tactics such as this lies with the police and will now be 
permissible in practice. However, surveillance will only be authorised when there is sufficient 
intelligence available to meet the information threshold required for approval of such an 
intrusive policing operation. 
 
All police investigations are dealt with on case by case basis and policing techniques and 
tactics are chosen to best fit the investigatory need. 
  
- What wildlife crimes are currently subject to vicarious liability and has the Scottish 
Government considered increased use of vicarious liability (under the Bill or more 
widely) for wildlife crime, with a view to increasing deterrents  
in areas where landowners are considered to play a potentially significant role in 
preventing offences on their land?   
 
The application of vicarious liability as regards wildlife crime is detailed in Section 18A & 18B 
of the Wildlife and Countryside Act 1981 and protects wild birds, especially birds of prey from 
persecution that may arise from land management.  The offences to which vicarious liability 
applies are: 
 
section 1(1) 
The intentional or reckless 

 Killing, injuring or taking of any wild bird; 

 taking, damage or destruction of the nest of any wild bird while that nest is in use or 
being built; 

 at any other time taking, damage or destruction of any nest habitually used by any 
wild bird included in Schedule A1; 

 obstruction or prevention of any wild bird from using its nest; 

 taking or destruction of an egg of any wild bird 
 

Section 1(5) or (5B); 
intentional or reckless 

 disturbance of any wild bird included in Schedule 1 while it is building a nest or is in, 
on or near a nest containing eggs or young; or 

 disturbance of dependent young of such a bird, 

 intentional or reckless harassment any wild bird included in Schedule 1A 
 
section 5(1)(a) or (b) 

 sets in position any of the following articles, likely to cause injury to any wild bird- 
springe, trap, gin, snare, hook and line, any electrical device for killing, stunning or 
frightening or any poisonous, poisoned or stupefying substance; 

 the use of a net, baited board, bird-lime for the purpose of killing or taking any wild 
bird  
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section 15A(1) 

 The possession of a banned pesticide 
 

In terms of extending the use of vicarious liability, this was one of the recommendations 
made by Lord Bonomy in his review of the Protection of Wild Mammals (Scotland) Act 2002.  
We will consider this further in our work to respond to these recommendations. 

 
- In determining the level of a fine for a wildlife crime offence, what guidance is 
available or required to determine the appropriate level of fine (particularly where an 
unlimited fine is possible). Has the Scottish Government considered how fines should 
be influenced by the income of the offender, or conservation impact of the offence 
(e.g. population impacts on a species, including where there has been significant 
investment in its conservation)?   
 
The Scottish Sentencing Council is planning to take forward the production of a guideline in 
the area of environmental and wildlife crime in its next business plan.  The legislative 
changes proposed by this Bill will, if passed, change the maximum penalties and so any 
work in this area by the Sentencing Council will be informed by changes in legislation.  
 
The Scottish Government would note that the Criminal Procedure (Scotland) Act 1995 
specifies that any fines imposed by a court should, when the court is considering an 
appropriate amount, take into account the means of the offender (section 211(7)).  This is a 
matter for the court in any given case, but clearly the court will be aware of the 
circumstances of the offence in question and if an offender has received financial benefits for 
the offending, then this is a key factor the court will assess when setting a fine level.    
 
- Has the Scottish Government considered the potential for fines associated with 
wildlife crime offences to be re-invested into wildlife conservation?   
 
The income generated from fines imposed in the criminal courts are, following the 
introduction of relevant provisions following the Smith Commission report, retained as part of 
Scotland’s consolidated fund.  However, the funding received to Scotland’s block grant from 
the UK Government is adjusted to reflect the retention of fine income on the basis of ‘no 
detriment’ to either the UK Government or Scottish Government.  In essence, this means 
there is no fine income available, as any fine income retained in Scotland as a result of the 
changes recommended by the Commission is offset by a reduction in Scotland’s block grant. 
 
- How do the proposals apply to offences related to freshwater pearl mussels, and 
salmon and sea trout and how has the Scottish Government taken into account the 
current conservation issues with these species in determining penalties?   
 
Freshwater pearl mussels are listed in Schedule 5 of the Wildlife and Countryside Act 1981, 
and so are protected in the same manner as red squirrels for example.  The Bill proposes to 
increase the maximum penalty available for the offence of intentional or reckless 
killing/injuring or taking of these animals to five years imprisonment, an unlimited fine or 
both. 
 
The Bill proposals do not cover salmon and sea trout poaching offences. Both Atlantic 
salmon and sea trout have been identified as UK Biodiversity Action Plan priority species, 
those being the most threatened and requiring conservation action. Overfishing may 
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contribute to their declining population, however the act of killing these species is not in itself 
an offence.   
 
The primary legislation relating to salmon and sea trout in inland waters is the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) Act 2003. The Act includes a number of 
provisions relating to the methods of killing fish, for example, by prohibiting the use of 
explosives or prescribing the type of gear which may be used.   
 
The Conservation of Salmon (Scotland) Regulations 2016 were made under section 38 of 
the Act and outline a system under which the killing of Atlantic salmon in inland waters is 
managed on an annual basis by categorising the conservation status of their stocks.  The 
regulations were most recently amended with effect from 1 April this year.   
 
In general terms the Regulations:  

 prohibit the retention of salmon caught in coastal waters 

 permit the killing of salmon within inland waters where stocks are above a defined 
conservation limit 

 require mandatory catch and release of salmon in areas which fall below their 
defined conservation limit following the assessment of salmon stocks 

 
Any person found guilty of an offence under the regulations shall be liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. 
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